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Notices of Exempt Rulemaking

NOTICES OF EXEMPT RULEMAKING

The Administrative Procedure Act requires the Register publication of the rules adopted by the state’s agencies
under an exemption from all or part of the Administrative Procedure Act. Some of these rules are exempted by
A.R.S. §8 41-1005 or 41-1057; other rules are exempted by other statutes; rules of the Corporation Commisgion are
exempt from Attorney General review pursuant to a court decision as determined by the Corporation Commission.
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NOTICE OF EXEMPT RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 21. DEPARTMENT OF HEALTH SERVICES
MENTAL HEALTH SERVICES FOR PERSONSWITH SERIOUSMENTAL ILLNESS

PREAMBLE
Sections Affected Rulemaking Action
R9-21-101 Amend
R9-21-106 Amend

The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):
Authorizing statutes: A.R.S. 88 36-136(F), 36-550.01(C), 36-3403(A)(5)

Implementing statutes: A.R.S. §8§ 41-3803, 41-3804, Laws 2000, Chapter 261, Section 3
The effective date of the rules:

July 17, 2001
A list of all previous notices appearing in the Register addressing the exempt rule:
None
The name and address of agency personnel with whom persons may communicate regarding therule:
Name: Alice Prather, Rules Legal Analyst
Address: 2122 E. Highland, Suite 100
Phoenix, AZ 85053
Telephone: (602) 381-8999
Fax: (602) 553-9141
or
Name: Kathleen Phillips, Rules Administrator
Address: 1740 W. Adams, Suite 102
Phoenix, AZ 85007
Telephone: (602) 542-1264
Fax: (602) 364-1150

An explanation of the rule, including the agency’s reasons for initiating the rule, including the statutory citation
to the exemption from the reqular rulemaking procedures:

The purpose of these rules is to implement A.R.S. 88 41-3803 and 41-3804. During the 44th legislature, second
regular session, the legislature made changes to A.R.S. 8§ 41-3803 and 41-3804, requiring revisions to R9-21-101
and R9-21-106. These required revisions include altering the required membership of human rights committees,
permitting human rights committees to review client records for official purposes, and adding oversight of the
human rights of children to the responsibilities of human rights committees. By session law, Laws 2000, Chapter
261, Section 3, the legislature mandated that the Department revise its rules relating to persons with serious mental
illness to conform with the act and provided for an exemption to the regular rulemaking process to facilitate those
revisions.
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A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previous grant of authority of a political subdivision of this state:

Not applicable

The summary of the economic, small business, and consumer_impact:

Pursuant to Laws 2000, Chapter 261, Section 3, the Department is exempt from the requirement to complete an
economic, small business, and consumer impact statement.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if

applicable):

Not applicable

10. A summary of the principal comments and the agency response to them:

1.

Not applicable

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or_class

of rules:

Not applicable

12. Incorporationsby reference and their location in therules:

None

13. Wasthisrulepreviously adopted as an emergency rule?

No

14. Thefull text of therulesfollows:

TITLE 9. HEALTH SERVICES

CHAPTER 21. DEPARTMENT OF HEALTH SERVICES
MENTAL HEALTH SERVICESFOR PERSONSWITH SERIOUSMENTAL ILLNESS

ARTICLE 1. GENERAL PROVISIONS

R9-21-101. Definitions

In this Chapter, unless the context otherwise requires, the terms defined in A.R.S. § 36-501 shall have the meaning set
forth in that Section

In this Chapter, unless the context otherwise requires:

A.

B.

1.

N
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“Abuse” means, with respect to a client, the infliction of, or allowing another person to inflict or cause, physical
pain or injury, impairment of bodily function, disfigurement or serious emotional damage which may be evidenced
by severe anxiety, depression, withdrawal or untoward aggressive behavior. Such abuse may be caused by acts or
omissions of an individual having responsibility for the care, custody or control of a client receiving behavioral
health services under this Chapter. Abuse shall also include sexual misconduct, assault, molestation, incest, or pros-
titution of, or with, a client under the care of personnel of a mental health agency.
“Agency director” means the person primarily responsible for the management of an outpatient or inpatient mental
health agency, service provider, regional authority or the deputy director of the division, or their designees.
“AHCCCSA” means the Arizona Health Care Cost Containment System Administration.
“ASH" means the Arizona State Hospital.
“Burden of proof’ means the necessity or obligation of affirmatively proving the fact or facts in dispute.
“Case manager” means the person responsibledating, accessing and monitoring the provision of services to
clients in conjunction with a clinical team.
“Client” means an individual who is seriously mentally ill and is being evaluated or treated for a mental disorder by
or through a regional authority.
“Client record” means the written compilation of information that describes and documents the evaluation, diagno-
sis or treatment of a client.
“Client who needs special assistance” means a client who has been:
a. Deemed by a qualified clinician, case manager, clinical team, or regional authority to need special assistance in
participating in the ISP or ITProcess, which may include, but is not limited to:
i. Aclient who requires 24-hour supervision;
ii. A client who is, in fact, incapable of making or communicating needs but is without a court-appointed
fiduciary; or
ii. A client with physical disabilities or language difficulties impacting the client’s ability to make or commu-
nicate decisions or to prepare or participate in meetings; or
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b. Otherwise deemed by a program director, the deputy director of the Division, or a hearing officer to need spe-
cia assistance to effectively file awritten grievance, to understand the grievance and investigation procedure,
or to otherwise effectively participate in the grievance process under this Chapter.

10. “Clinical team” refers to the interdisciplinary team of persons who are responsible for providing continuous treat-
ment and support to a client and for locating, accessing and monitoring the provision of mental health services. A
clinical team consists of a psychiatrist, case manager, vocational specialist, psychiatric nurse, and other profession-
als or paraprofessionals, such as a psychologist, social worker, consumer case management aide, or rehabilitation
specialist, as needed, based on the client's needs. The team shall also include a team leader who is a certified
behavioral health supervisor under Laws 1992, Ch. 310.

11. “Community services” means community mental health services required to be provided under A.R.S. § 36-550 et
seq. and includes, but is not limited to, clinical case management, outreach, housing and residential services, crisis
intervention and resolution services, mobile crisis teams, day treatment, vocational training and opportunities, reha-
bilitation services, peer support, social support, recreation services, advocacy, family support services, outpatient
counseling and treatment, transportation, and medication evaluation and maintenance.

12. “Condition requiring investigation” means, within the context of the grievance and investigation procedure set
forth in Article 4 of this Chapter, an incident or condition which appears to be dangerous, illegal, or inhumane,
including a client death.

13. “County Annex” means the Maricopa County Psychiatric Annex of the Maricopa Medical Center.

14. “Court-ordered treatment” means treatment ordered by the court under A.R.S. Title 36, Chapter 5.

15. “Court-ordered evaluation” means evaluation ordered by the court under A.R.S. Title 36, Chapter 5.

16. “Crisis services” or “emergency services” means immediate and intensive, time-limited, crisis intervention and res-
olution services which are available on a 24-hour basis and may include information and referral, evaluation and
counseling to stabilize the situation, triage to an inpatient setting, clinical crisis intervention services, mobile crisis
services, emergency crisis shelter services, and follow-up counseling for clients who are experiencing a psychiatric
emergency.

17. “Dangerous” as used in Article 4 of this Chapter means a condition that poses or posed a danger or the potential of
danger to the health or safety of any client.

18. “Department” means the Arizona Department of Health Services.

19. “Designated representative” means a parent, guardian, relative, advocate, friend, or other person, designated by a
client or guardian who, upon the request of the client or guardian, assists the client in protecting the client’s rights
and voicing the client’s serviceeeds

20. “Discharge plan” means a hospital or community treatment and discharge plan prepared pursuant to Article 3 of
these rules.

21. “Division” means the Division of Behavioral Health Services of the Department.

22. “DSMI” means the latest edition of the “Diagnostic and Statistical Manual of Mental Disorders,” edited by the
American Psychiatric Association.

23. “Enrolled Children” means persons under the age of 18 who receive mental health services by or through a regional
authority.

2324 Exploitation” means the illegal or improper use of a client or a client’s resources for another’s profit or advan-
tage.

2425 Frivolous,” as used in this Chapter, means a grievance that is devoid of merit. Grievances are presumed not to be
frivolous unless the program director has good reason to believe that the grievance:

a. Involves conduct that is not within the scope of this Chapter,

b. Isimpossible on its face, or

c. Is substantially similar to conduct alleged in two previous grievances within the past year that have been deter-
mined to be unsubstantiated as provided in this Chapter.

25.26."Generic services” means services other than mental health services for which clients may have a need and
includes, but is not limited to, health, dental, vision care, housing arrangements, social organizations, recreational
facilities, jobs, and educational institutions.

2627.Grievance” means a complaint regarding an act, omission or condition, as provided in this Chapter.

228 "Guardian” means an individual appointed by court order pursuant to A.R.S. Title 14, Chapter 5 or Title 36,
Chapter 5, or similar proceedings in another state or jurisdiction where said guardianship has been properly domes-
ticated under Arizona law.

28.29."Hearing officer” refers to an impartial person designated by the director to hear a dispute and render a written
decision.

29.30."Human rights advocate” means the human rights advocates appointed by the director under R9-21-105.

36.31."Human rights committee” means the human rights committee established under R9-21-106 by the Department

or-by-aregional-authority

August 10, 2001 Page 3471 Volume 7, Issue #32



Arizona Administrative Register
Notices of Exempt Rulemaking

3%+:32."lllegal” means, within the context of the grievance and investigation procedure set forth in Article 4 of this
Chapter, an incident or occurrence which is or was likely to constitute a violation of a state or federal statute, regu-
lation, court decision or other law, including the provisions of these Articles.
3233 Individual service plan” or “ISP” means the written plan for services to a client, prepared in accordance with
Article 3 of this Chapter.
33.34. Inhumane” as used in Article 4 of this Chapter means an incident, condition or occurrence that is demeaning to a
client. or which is inconsistent with the proper regard for the right of the client to humane treatment.
3435 Inpatient facility” means the Arizona State Hospital, the County Annex, or any other inpatient treatment facility
licensed or funded by or through the Department to provide mental health services, including psychiatric health
facilities, licensed psychiatric hospitals, licensed psychiatric units in general hospitals, and licensed inpatient or
behavioral health facilities in jails.
35.36."Inpatient treatment and discharge plan” or “ITDP” means the written plan for services to a client prepared and
implemented by an inpatient facility in accordance with Article 3 of this Chapter.
36-37. “Likelihood of serious physical harm” means either
a. A substantial and imminent risk that serious physical harm will be inflicted by a client upon himself, as evi-
denced by threats or attempts to commit suicide or to inflict physical harm on himself; or

b. A substantial and imminent risk that serious physical harm will be inflicted by a client upon another as evi-
denced by previous behavior that has caused such harm or that places another person or persons in reasonable
fear of sustaining such harm. Substantial and imminent risk shall be interpreted to include only those instances
where there is the present ability to enact serious physical harm or where there is a realistic perception of such
ability.

3#38Long-term view” means a planning statement that identifies, from the client’s perspective, what the client would
like to be doing for work, education, and leisure and where the client would like to be living for up to a three-year
period. The long-term view is based on the client’s unique interests, strengths, and personal desires. It includes pre-
dicted times for achievement.

38.39."Mechanical restraint” means the use of any article, device, or garment that restricts a client’s freedom of move-
ment or a portion of a client’s body, and cannot be easily removed by the client, and is used for the purpose of con-
fining the client’s mobility but does not include such a device used for orthopedic or surgical reasons or other
medical device necessary to allow a client to heal from a medical condition or to participate in a treatment program.

3940."Meeting” means an encounter or assembly of individuals which may be conducted in person or by telephone.

4041 ."Mental health agency” includes a regional authority, service provider, inpatient facility, or an agency licensed to
conduct screening, evaluation and treatment under this Chapter.

4142 "Mental health services” include community services and psychiatric hospitalization.

4243 Party” or “parties” as used in Articles 3 and 4 of these rules means the person filing a grievance under this Chap-
ter, the agency director who issued any final resolution or decision of such a grievance, the person whose conduct is
complained of in the grievance, any client or applicant who is the subject of the request or grievance, the legal
guardian of client or applicant, and, in selected cases, the appropriate human rights committee.

4344 'Pharmacological restraint” means the use of a psychopharmacologic drug for discipline of the person or conve-
nience of the staff and not solely required to treat medical symptoms identified by staff and recorded in the person’s
medical record:

a. Inresponse to a likelihood of serious harm, or
b. In such a manner as to unreasonably restrict a client's movement.

4445 "Physical restraint” means the use of bodily force to restrict the client's freedom of movement but does not
include the firm but gentle holding of a client for less than five minutes with no more force-thésrtbemssary to
protect the client or others from harm.

4546."PRN order” or “Pro re rata medication” means medication given as needed.

4647 "Program director” means the person with the day-to-day responsibility for the operation of a programmatic com-
ponent of a service provider, such as a specific residential, vocational, or case management program.

4748."Qualified clinician” means a behavioral health professional who is licensed or certified under A.R.S. Title 32, or
a behavioral health technician who is supervised by a licensed or certified behavioral health professional.

4849.'Region” means the geographical region designated by the Department in its contract with the regional authority.

4950.“Regional authority” means the regional behavioral health authority under contract with the Department to orga-
nize and administer the delivery of mental health services to clients and enrolled chiltiiere defined geo-
graphic area.

50651 "Restraint” means physical, mechanical or pharmacological restraint.

51452"Seclusion” means restricting a client to a room or area through the use of locked doors or any other device or
method which precludes a client from freely exiting the room or area or which a client reasonably believes pre-
cludes his unrestricted exit. In the case of an inpatient facility, confining a client to the facility, the grounds of the
facility, or a ward of the facility does not constitute seclusion. In the case of a community residence, restricting a
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client to the residential site, pursuant to specific provisions of an individual service plan or court order, does not
congtitute seclusion.

52.53.“Seriously mentally ill” means a person 18 years of age or older who is either seriously mentally ill or chronically
mentally ill as those terms are defined in A.R.S. § 36-550.

5354 Service provider” means an agency, inpatient facility or other mental health provider funded by or through,
under contract or subcontract with, licensed by, certified by, approved by, registered with, or supervised by, the
Department, or receiving funds under Title XIX, to provide mental health services.

5455"State Protection and Advocacy System” means the agency designated as the Protection and Advocacy System
for individuals with mental iliness, pursuant to 42 U.S.C. 10801-51.

5556.Title XIX" means Title XIX of the Social Security Act, 42 U.S.C. 1396 et seq.

5657. Treatment team” means the multidisciplinary team of persons who are responsible for providing continuous
treatment and support to a client who is a current resident of an inpatient facility.

R9-21-106. Human Rights Committees
A. Pursuantto A.R.S. § 41-3803 and 38¥, Department shall establisthaman rights committede provide indepen-

dent oversight to ensure that the rights of clients and enrolled children are protétttetiatewidejurisdiction-which

shall-advise-the-Director—n—addition,—each—regionalauthdiity Departmenshall establish at least ore—regional

human nghts commlttee for eaeh—2—599—ehents—+n tagion and the Arlzona State Hosmt&SH—and—eaeh—Fegmnal

human—+igh ormmittee shall
A bodstioé estab-
lishment of a human rlqhts commlttee if more than 2500 clients re5|de within a region, the Department shall establish
additional human rights committees until there is one human rights committee for each 2500 clients in a region
B. Each human rights committee shall be composed of at least 7 and not more than 15 members. At least two members of
the committee shall be clients or former clients, at least two members shall be relatives of clients, two members shall be
parents of enrolled childreand at least three members shall have expertise ionhef the followincareas:ef psy-

chology, law, medicine, education, special education, social erariental health services.

C. The director shall appoint the initial members-to-the-statewide-committee—TFhe-directorof each-regionalauthority shall
appemt—the—t-nmal—membe#sweach reglonal committee and the human rlqhts commlttee for the Arizona State Hospi-
tal. A ril@sector shall

appoint members to f|II vacancies on a human rlqhts commlttee sublect to the aDprovaI of the committee.

D. Each committee shall meet at leastfsitir times each year. Within three months of its formation, each committee shall
establlsh Wntten—pehetegm%overnmg the commlttee S operat|ons Thes&pelgwdelmesshall be con3|stent

with ecedures for

eendueﬂng—eemnmttee—busmes&;R S.8841- 3803 and 41- 380|2he adoptlon and amendment of the commlttee—s pol-

+e+esgmdellnesshall be by a majority vote of the Comm|ttee and shall-be-filed-with-the Divisionand—in-thecase of a

suiynitted to the Director for approval.
E. No employee of the Department, regional authority or service provider may be a voting member of a committee.
F.  Each committee shall, within its respective jurisdiction, provide independent oversight and review of:

1. Allegations of illegal, dangerous or inhumane treatment of clients and enrolled ¢hildren

2. Menthly Reports filed with the committee under R9-21-203 and R9-21-204 concerning the use of seclusion,
restraint, abuse, neglect exploitation, mistreatment, accidents and injuries;

3. The provision of services to clients identified under R9-21-301 in need of special assistance;

4. Rightsvielatiend/iolations of rights of clients and enrolled childrand conditions requiring investigation under
Article 4 of this Chapter;

5. Research in the field of mental health pursuant to A.R.S. § 41-3804(&)(?);

5.6. Any other issue affecting the human rights of clients and enrolled children

G. The agency director shall prowde notice to-the-appropriate-human-rightshuificen rights advocates provided by the

Departmentvhenever a client is determined to need special assistance pursuant to R9-21-301.

1. The appropriate human rights advocate shall maintain a current list of all such clients.

2. The human rights committee shall make special efforts to monitor the program’s compliance with Department rules
for all such clients. Such efforts shall include regular visits to the residential environment where such clients live,
meetings with clients to determine their satisfaction with the program, and inspection of relevant records or other
documents, except as prohibited by A.R.S. §8§ 36-445 et seq., 36-107, 36-504, 36-507, 36-509, and 36-517.01, and

the client’s right to privacy. Commlttee membe#s—shal#ebtmn—umtta%ensen%#em%h&eltem—eneete—mspectmg
may inspectlient record / ws-regarding the
een#tdentlalﬂyef—suehateeerd@ursuant to A R S. 88 36 509(A)(35)and 41 3804(I)
H. A committee may request the services of a consultant or staff person to advise the committee on specific issues. The
cost of the consultant or staff person shall be assumed by the Department or regional authority subject to the availability

of funds specifically allocated for that purpose. A consultant or staff person may, in the sole discretion of the committee,
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be a member of another committee or an employee of the Department, regional authority, or service provider. No com-

mittee consultant or staff person shall vote or otherwise direct the committee’s decisions.

Commrttee members and commrttee Consultants and staff persons shall have access to clrent—reeerds—te—the—extent neces
: A licable laws

regardrng—th&eenﬁdemratﬂy—ef—sueh—reeerdwsuant to A. R S 88 36- 509(A)(35) and 41- 3804(I) If a human rights

committee’s request for information or records is denied, the committee may request a review of the decision to deny

the request pursuant to A.R.S. § 41-3804{&thing in this rule shall be construed to require the disclosure of records

or information to the extent that such information is protected by A.R.S. § 36-445 et seq.

On the first day of the months of January, April, July, and October of each year, each committee shall issue a quarterly

report summarizing its activities for the prior quarter, including amijten objections to the Director pursuant to

A.R.S. § 41-3804(F)and make any recommendations for changes it believes the Department or regional authorities

should implement. In addition, the committee may, as it deems appropriate, issue reports on specific problems or viola-

tions of client’s nghts The report of a regronal commrttee shaII be delivered to the regional authority and the Division.

he-director.

The Department shall provide tramrng and support—te—the—statemele—and—rdrgmnm rights committedbrough-ts

A human rights committee may request:
1. _Aninvestigation for a client pursuant to Article 4 of this Chapter, or
2. A regional authority or the Arizona State Hospital, as applicable, to conduct an investigation for an enrolled child.

. The regional authority or the Arizona State Hospital, as applicable, when requested by a human rights committee, shall

conduct an investigation concerning:

1. _Aclient as provided in Article 4 of this Chapter, and

2. _An enrolled child.

A human rights committee shall submit an annual report of the human rights committee’s activities and recommenda-
tions to the Director at the end of each calendar year pursuant to A.R.S. § 41-3804(G).
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	a. In response to a likelihood of serious harm, or
	b. In such a manner as to unreasonably restrict a client’s movement.

	44.45. “Physical restraint” means the use of bodily force to restrict the client’s freedom of mov...
	45.46. “PRN order” or “Pro re rata medication” means medication given as needed.
	46.47. “Program director” means the person with the day�to�day responsibility for the operation o...
	47.48. “Qualified clinician” means a behavioral health professional who is licensed or certified ...
	48.49. “Region” means the geographical region designated by the Department in its contract with t...
	49.50. “Regional authority” means the regional behavioral health authority under contract with th...
	50.51. “Restraint” means physical, mechanical or pharmacological restraint.
	51.52. “Seclusion” means restricting a client to a room or area through the use of locked doors o...
	52.53. “Seriously mentally ill” means a person 18 years of age or older who is either seriously m...
	53.54. “Service provider” means an agency, inpatient facility or other mental health provider fun...
	54.55. “State Protection and Advocacy System” means the agency designated as the Protection and A...
	55.56. “Title XIX” means Title XIX of the Social Security Act, 42 U.S.C. 1396 et seq.
	56.57. “Treatment team” means the multidisciplinary team of persons who are responsible for provi...


	R9�21�106. Human Rights Committees
	A. Pursuant to A.R.S. § 41-3803 and 3804, the Department shall establish a human rights committee...
	B. Each human rights committee shall be composed of at least 7 and not more than 15 members. At l...
	C. The director shall appoint the initial members to the statewide committee. The director of eac...
	D. Each committee shall meet at least six four times each year. Within three months of its format...
	E. No employee of the Department, regional authority or service provider may be a voting member o...
	F. Each committee shall, within its respective jurisdiction, provide independent oversight and re...
	1. Allegations of illegal, dangerous or inhumane treatment of clients and enrolled children;
	2. Monthly Reports filed with the committee under R9�21�203 and R9�21�204 concerning the use of s...
	3. The provision of services to clients identified under R9�21�301 in need of special assistance;
	4. Rights violations Violations of rights of clients and enrolled children and conditions requiri...
	5. Research in the field of mental health pursuant to A.R.S. § 41-3804(E)(2); and
	5.6. Any other issue affecting the human rights of clients and enrolled children.

	G. The agency director shall provide notice to the appropriate human rights office human rights a...
	1. The appropriate human rights advocate shall maintain a current list of all such clients.
	2. The human rights committee shall make special efforts to monitor the program’s compliance with...

	H. A committee may request the services of a consultant or staff person to advise the committee o...
	I. Committee members and committee consultants and staff persons shall have access to client reco...
	J. On the first day of the months of January, April, July, and October of each year, each committ...
	K. The Department shall provide training and support to the statewide and regional human rights c...
	L. A human rights committee may request:
	1. An investigation for a client pursuant to Article 4 of this Chapter, or
	2. A regional authority or the Arizona State Hospital, as applicable, to conduct an investigation...

	M. The regional authority or the Arizona State Hospital, as applicable, when requested by a human...
	1. A client as provided in Article 4 of this Chapter, and
	2. An enrolled child.

	N. A human rights committee shall submit an annual report of the human rights committee’s activit...




